
 

18th July, 2018  
 
Strictly Private and Confidential 
 

Introduction 
 
MMC Africa Law (MMC) has been instructed by the National Hospital Insurance Fund (NHIF) to act as legal 
advisors in respect of the proposed negotiations for and execution of health service provision contracts 
between NHIF and various health service providers across the country to provide NHIF’s beneficiaries with 
healthcare services for the period between 2018 and 2020 (the Proposed Transaction).  
 
MMC has been instructed by NHIF to, in the first place, conduct an initial review of the template proposed 
contract by NHIF to be entered into between NHIF and the various health facilities (in this Report Health 
Facilities) and advise on the propriety of the template, identify any legal gaps in the template contract 
and make proposed changes to the proposed standard template contract to be used by NHIF in relation 
to its various contract types for initial consideration by NHIF’s board of management, the National 
Hospital Insurance Fund Management Board (the Board). Following approval of the proposed changes to 
the proposed template contract by the Board, MMC’ mandate is to negotiate and perfect new contracts 
to be entered into between NHIF and the Heath Facilities for the period between 2018 and 2020 on behalf 
of NHIF.  
 
MMC has, however, in the first instance been instructed to propose specific solutions to some of the 
challenges that NHIF has previously experienced in relation to similar contracts it has executed with Health 
Facilities in the past as presented to the MMC transaction team in a meeting held at the offices of the 
NHIF on Wednesday, 20th June, 2018.   
 
This Report is in relation to MMC’s proposed solutions to these challenges to protect NHIF’s interests. In 
proposing the solutions, MMC has conducted a desk-top research of the operations and Management of 
healthcare systems in the Kingdom of Thailand, Switzerland, Luxembourg, Singapore, Denmark and Turkey 
which are some of the countries in the world that run the best health systems. We have, as much as 
possible, also prescribed solutions to these challenges based on the practices in these countries. However, 
in cases where the challenges have appeared to be unique to Kenya, we have proposed solutions based 
on Kenyan circumstances for your consideration. In some cases, we have also indicated what the current 
Kenyan position is against the solution we are proposing.  
 
This Report has only been prepared for the use of NHIF in the context of the Proposed Transaction. As 
such, we accept no responsibility or legal liability to any person other than NHIF in relation to its contents. 
This Report should not be relied on for any purpose other than for the Proposed Transaction. 

 

The contents of this Report are confidential and subject to legal professional privilege. Neither this Report 
nor any of its contents may be disclosed to any person other than NHIF, its respective professional 
advisers, officers and employees who are directly involved in the Proposed Transaction, nor may it be 
referred to quoted or filed with, any other person or body without our express written consent.  
  
  



 
Definitions  
 
Canton means one of the twenty-six (26) federal states of 

the Swiss confederation;  
 
CGD means the Comptroller General Department of a Thai government 

agency whose core mission is to manage the nation’s revenue and 
expenditure;  

 
CIARB means the Chartered Institute of Arbitrators, Kenya; 
 
Claims and Benefits  
Regulations means the National Hospital Insurance Fund (Claims and Benefits) 

Regulations, 2003 issued under the NHIF Act;  
 
COFEK  means the Consumers Federation of Kenya;   
 
CSMBS  means the Civil Servant Medical Benefit Scheme in the Kingdom of 

Thailand;  
 
CUP means a contracting unit for primary care in the Kingdom of Thailand;  
 
Federal Council means the seven-member executive council which constitutes the 

federal government of the Swiss Confederation and serves as the 
collective executive head of government and state of the Republic of 
Switzerland;  

 
GDK  means the Swiss Conference of the Cantonal Ministers of Public Health;  
 
HAI  means the Healthcare Accreditation Institute in the Kingdom of Thailand; 
 
HDU  means high dependency unit;  
 
Health Act  means The Health Act (No. 546 of 2005) of the Republic of Denmark;  
 
Health Facility  means the health facilities proposed to be engaged by NHIF, and together 

the “Health Facilities”;  
 
HIG means the Health Implementation Guide published in the Republic of 

Turkey;  
 
International Classification of  
Diseases means the International Statistical Classification of Diseases and Related 

Health Problems maintained by the World Health Organization;  
 
ICU  means intensive care unit;  
 
IRA  means the Insurance Regulatory Authority;  
 
ISO  means the International Organization for Standardization which develops 

and publishes international standards;  
 
JCI  means the Joint Commission International one of the world’s leading 

non-profit patient safety organizations that measures, and shares best 
practices in quality and patient safety with the world;  

 
Medifund means an endowment fund set up by the Government of Singapore to 

help needy Singaporeans;  
 



Medishield Life Scheme means the basic health insurance plan, administered by the Central 
Provident Fund Board in Singapore, which helps to pay for large hospital 
bills and selected costly outpatient treatments, such as dialysis and 
chemotherapy for cancer;  

 
MMC   means Muriu Mungai & Co. Advocates trading as MMC Africa Law;  
 
MPDB  means the Medical Practitioners and Dentists Board, a statutory body 

established under the provisions of the Medical Practitioners and 
Dentists Act (Cap. 253, Laws of Kenya); 

 
National Health Fund  means the legal insurance provider in the health care system in the 

Republic of Luxembourg; 
 
NHIF means the National Hospital Insurance Fund established under the 

National Hospital Insurance Fund Act (Act No. 9 of 1998); 
 
NHIF Accreditation  

Regulations means the National Hospital Insurance Fund (Accreditation) Regulations, 

2003 issued under the NHIF Act;  

 

NHIF Act   means the National Hospital Insurance Fund Act (Act No. 9 of 1998); 

 

NHSO   means the National Health Security Office of the Kingdom of Thailand;  

 

Proposed Transaction  means the provision of legal services by MMC in the intended 
negotiations for and execution of health service provision contacts 
between NHIF and Health Facilities to provide NHIF’s beneficiaries with 
health services for the period between 2018 and 2020;  

 
Report   means this Report;  
 
SSS   means the Social Security Scheme used in the Kingdom of Thailand;  
 

UCS  means the Universal Coverage System used in the Kingdom of Thailand; 

and  

 

UHC  means universal health care.  

 

 

 

 



 

No. CHALLENGE  Countries PROPOSED 
SOLUTION  

COMMENT
S 
 

  Thailand Switzerland Luxembourg Singapore  Denmark Turkey  Current position Kenya   

  The Parties  
 

1.  Contracting 
with the 
wrong parties  

- - - - - - There is no due 
diligence process 
exercise in this 
regard.  

1. Conducting a 
limited legal due 
diligence on 
inter alia, the 
legal status of 
the Health 
Facilities to be 
contracted.  

 
2. Request for 

identity 
documents and 
licence 
documentation.  

 

 

2.  NHIF 
contracting 
unaccredited 
Health 
Facilities in 
hard-to-reach 
areas.  

Facilities which would 
not ordinarily be 
accredited are 
nonetheless contracted 
by the government in 
the interests of ensuring 
access to health care to 
the Thai population.   

Not applicable.  - Not applicable.  Not applicable  -  Not provided in 
the draft 
Contract. 

 
NHIF Act  
 

 Regulation 2(2) 
National 
Hospital 
Insurance Fund 
(Accreditation) 

1. NHIF could use 
its statutory 
powers to 
improve health 
facilities to 
accreditation 
standards.  
 

2. Give Health 
Facilities 
timelines to 
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Regulations, 
2003 (the NHIF 
Accreditation 
Regulations) 
provide that no 
benefit is 
payable to 
unaccredited 
health 
facilities. 

 

 Regulation 5(2) 
of the NHIF 
Accreditation 
Regulations 
states that an 
institution 
seeking 
accreditation 
may be 
accredited 
upon such 
terms and 
conditions as 
the Board 
seems 
appropriate. 

 
NHIF policy 
 

comply with 
the 
accreditation 
requirements. 
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 NHIF’s 
Healthcare 
Provider and 
Recognition 
and 
Declaration 
policy provides 
that NHIF shall 
establish 
criteria for 
recognition 
and declaration 
of Health 
Facilities. It is, 
however, silent 
on 
accreditation.  

 
 
 

  The services by Health Facilities  
 

3.  Fragmentatio
n/unbundling 
of health 
services.  

The fixed fee schedule 
and capitation helps 
address the issue of 
unbundling of health 
services for selfish gains.  
 

An additional 
burden is placed on 
health care 
providers when 
invoicing to note 
the diagnoses and 
procedures in 
coded form.  

-  - A bundled 
payment model 
of 
reimbursement 
in which a single 
sum covers all 
healthcare 
services related 

- Not provided in 
the draft 
Contract. 

1. Express 
prohibition 
against 
unbundling to 
be made under 
the Contracts 
together with 
sanctions 
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to a specific 
procedure is 
used.  
 
 
 

including 
suspension or 
termination of 
the contract. 
 

2. As much as 
possible, 
capitation 
method 
(where 
applicable) 
should be 
utilised to help 
address the 
issue.  
 

3. NHIF to map 
out all diseases 
and there 
related 
symptoms/dia
gnoses/medica
l procedures. 
 

4. Provision of a 
detailed 
process to be 
followed by 
Health 
Facilities in 
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attending to 
beneficiaries, 
patients (if not 
in the 
integrated 
electronic 
system used by 
NHIF).  
 

5. Introduce a 
bundled 
payment 
model of 
reimbursemen
t in which a 
single fixed 
sum covers all 
healthcare 
services 
related to a 
single 
diagnosis. 

 

4.  Attendance to 
beneficiaries 
by unqualified 
health care 
providers.  
 
 

 Primary health care 
providers must fulfil 
some criteria to be 
recognized as a 
Contracting Unit for 
Primary Care (CUP), 
particularly in terms 

-  Has in 
place 
details of 
the 
technical 
competen
ce, specific 

Not 
applicable.  

Danish 
authorities 
require billing 
applicants to 
enclose a 
pharmacoecon
omic analysis to 

- Clause 2.8 and 
3.0 of the draft 
Contract 
generally 
requires the 
Health Facilities 
to employ 

1. Ensure the 
contract 
imposes an 
obligation on 
the health care 
providers to 
adhere to the 
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of human resources: 
they must have a 
doctor, a pharmacist, 
a dentist.  

 
In rural areas, where 
qualified staff is only 
available in hospitals, 
the health centres 
must associate with 
the district hospital to 
constitute a CUP. 

skills, 
profession
al 
experience 
and 
intellectua
l effort 
required to 
perform a 
medical 
act.   

 
Places, 
hospital 
and 
medical 
specialty 
to which 
the 
performan
ce of a 
medical 
act is 
reserved.  

the billing and 
to enclose all 
references with 
respect to their 
qualifications.    

qualified and 
experienced 
personnel. 

law as relates 
to 
qualifications.  
 

2. Claim reports 
submitted by 
Health 
Facilities to 
bear the 
professional 
qualification, 
practice 
number, 
signature and 
name of the 
health 
professional.  

 
3. NHIF to be 

given the right 
to inspect the 
Healthcare 
Facilities to 
confirm 
compliance.  

  

5.  Provider-
induced 
demand  

Capitation system is 
used to counteract 
supplier-induced 
demand and to 

 Benefit 
providers are 
required to limit 
benefits to the 

 The law 
provides 
that 
benefits 

- At the regional 
and municipal 
level, contracts 
and agreements 

-  Not expressly 
provided in the 
draft Contract.  

 

1. Imposition of 
sanctions 
against Health 
Facilities in 

 



No. CHALLENGE  Countries PROPOSED 
SOLUTION  

COMMENT
S 
 

  Thailand Switzerland Luxembourg Singapore  Denmark Turkey  Current position Kenya   

incentivise providers 
to use resources as 
efficiently as possible 
in providing care. 

extent required 
by the interest 
of the insured 
and the purpose 
of the 
treatment. 
 

 Benefit 
providers who 
do not comply 
with the 
requirements 
relating to, 
among others, 
the economic 
nature of the 
benefits 
provided for in 
the law or a 
contract are 
subject to 
sanctions.  

must 
correspon
d to the 
state of 
health of 
the 
insured. 
  
Benefits 
cannot go 
beyond 
the useful 
and the 
necessary. 

between 
hospitals and 
the regions, 
prohibits 
intentional 
producer 
induced 
demand. 
 

 Section 25(4) of 
the NHIF Act 
makes it an 
offence for a 
declared 
hospital to 
alter or falsify 
any 
information 
with the intent 
to defraud the 
board or to 
obtain a 
benefit.  

cases where 
benefits are 
extended 
beyond 
necessary.  
 

2. Lobby for strict 
enforcement 
of the Code of 
Conduct and 
Discipline by 
the Medical 
Practitioners 
and Dentists 
Board. 

 
3. More robust 

reporting 
obligations by 
Health 
Facilities under 
the Contract to 
act as a 
deterrence.  
 

4. Increased use 
of capitation-
based 
contracts and 
in instances of 
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abuse, lower 
capitation 
amounts.  
 

5. Requiring 
Health 
Facilities to 
have and 
comply with 
fraud 
prevention 
policies.  
 

6. Educate 
beneficiaries 
about their 
health 
conditions to 
cure 
information 
asymmetry 
and empower 
them to have 
purposeful 
engagements 
with Health 
Facilities and 
to make 
informed 
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choices and 
decisions.  

 

  Quality assurance 
 

6.  Quality 
assurance.   

 Accredits health 
institutions. 

 

 Contracts with 
private health care 
providers are 
renewed annually 
on condition that 
there are no 
complaints received 
from members in 
the previous year. 

 

 Has a complaint 
management 
mechanism through 
a call center. 

 

 Has a routine 
auditing system. 

 
Undertakes an annual 
poll survey of 
consumers' and 
providers' satisfaction. 

 Have a 
requirement to 
give a 
guarantee on 
quality of 
service.  
 

 Warning issued 
to offenders 
and restitution 
required on all 
or part of the 
fees earned for 
services 
provided in an 
inappropriate 
manner. 

 

 Fine are also 
imposed on 
offenders.  

 

 In the case of a 
second or 
subsequent 

 Hospitals 
are 
encourage
d by the 
National 
Health 
Fund to 
review 
their 
quality 
managem
ent 
regularly. 
 

 Financial 
reward 
given by 
the 
National 
Health 
Fund to 
incentivise 
health 
services 
providers 

 Uses 
accreditation 
seals from 
international 
bodies such as 
Joint 
Commission 
International 
(JCI) and 
International 
Organization 
for 
Standardizatio
n (ISO) that 
ensure the 
highest 
standards. 

 
Has an award 
system that 
promotes 
competition in 
providing high 
quality of 
healthcare: 

 A Value-
based 
purchasing 
system that 
rewards 
acute care 
hospitals 
with 
incentive 
payments 
for 
providing 
high-quality 
care to 
Danish 
citizens is 
used. 

 
There is also a 
quality-based 
clinician 
compensation 
method used 
where hospitals 
can earn 

 Payment is 
performanc
e based.  
 

Quality units 
have been 
established at 
the ministerial, 
provincial and 
organizational 
level to assess 
institutional 
infrastructure 
and process 
evaluation 
criteria. 

Draft Contract  
 

 Requirement 
on the health 
facility to 
maintain and 
improve 
healthcare 
standards at all 
times 

 

 Right of 
inspection of 
case notes by 
NHIF. 

 

 NHIF has a right 
of periodic 
review of the 
performance.  

 

 Requirement 
on the health 
facility to set 
up an internal 

1. Employ a 
stricter 
accreditation 
process for 
Health 
Facilities.  
 

2. Establish a 
comprehensiv
e quality 
assurance 
policy and 
monitoring 
mechanism. 

 
3. Renewal of the 

contracts to be 
made subject 
to passing an 
annual 
inspection by 
NHIF.  

 
4. Obligation on 

Health Facility 

 



No. CHALLENGE  Countries PROPOSED 
SOLUTION  

COMMENT
S 
 

  Thailand Switzerland Luxembourg Singapore  Denmark Turkey  Current position Kenya   

offence, a 
temporary or 
definitive 
exclusion as a 
service 
provider of the 
relevant 
service is 
imposed. 

 

towards 
quality 
healthcare
. 

 
 

National 
Medical 
Excellence 
Awards, 
Singapore 
Health Quality 
Service 
Award, 
President’s 
Award for 
Nurses and 
the Nurses’ 
Merit Award. 

additional 
compensation 
based on the 
quality of care 
they provide to 
their patients. 

quality 
improvement 
team. 

 

 Requirement 
on the health 
facility to 
comply with 
the law, 
policies and 
guidelines. 

 

 Requirement 
on the health 
facility to 
employ 
suitable 
technology, 
safe and 
effective 
equipment, 
materials and 
methods. 

 

 Requirement 
for health 
facility to 
report 
concerns raised 
by patient’s to 

to notify NHIF 
of claims, NHIF 
to have 
subrogation 
rights to 
defend and 
control the 
process claims 
and provisions 
on 
reimbursemen
t to NHIF on a 
full indemnity 
basis. 

 
5. Introduction of 

performance 
bonds and 
indemnity 
insurance 
cover. 

 
6. Reporting 

Health 
Facilities to 
other 
regulatory 
bodies such as 
the Medical 
Practitioners 
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NHIF’s Quality 
Assurance 
Officers.  

 

 NHIF’s right to 
immediately 
terminate the 
contract for 
violation of 
quality of care. 

 

 Pegs 
performance 
on 
performance 
indicators and 
a blank table of 
indicators. 

 

 Makes 
provision for 
performance 
rewards. 

 
NHIF Act 
 

 Regulation 7 of 
the NHIF 
Accreditation 
Regulations 

and Dentists 
Board (MPDB).   

 
7. NHIF can 

withhold 
payment of 
claims in cases 
where services 
provided are 
deemed not to 
have met 
expected 
standards.  

 
8. Lower 

capitation 
(where 
applicable) to 
hospitals 
whose 
standards are 
deemed to 
have 
deteriorated. 
 

9. Introduction of 
service level 
agreements.  
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requires the 
Board to 
inspect every 
accredited 
institution to 
ensure 
compliance 
with the 
provisions of 
the NHIF Act 
and the NHIF 
Accreditation 
Regulations at 
least once 
every year.  

 
NHIF policy 
 

 NHIF has a 
Health Provider 
quality 
management 
policy that 
provides for 
recognition 
and reward of a 
quality culture 
among Health 
Providers.  

 

10. Consider the 
introduction of 
a reward 
scheme for 
Health 
Facilities 
offering high 
quality services 
based on easy, 
objective and 
quantifiable 
matrices for 
rewards. 
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7.  Medical 
indemnities.  

Not applicable.  - - It is by law 
compulsory for 
doctors to take 
medical 
indemnity. 

All hospitals are 
required by the 
Danish Patient 
Insurance Act to 
purchase 
insurance 
against liability. 
 

Regulations 
make medical 
indemnity 
compulsory. 

 Clause 10 of 
draft Contract 
requires Health 
Facility to 
procure 
adequate 
public liability 
insurance and 
professional 
liability 
insurance. 

 

 Code of 
professional 
conduct and 
Discipline, 6th 
Edition, issued 
by the MPDB 
makes medical 
indemnity 
compulsory 
except for 
public officers. 

 

1. Consider 
introducing the 
amounts of 
cover required 
[The question 
of quantum is, 
however, an 
actuarial 
question for 
NHIF’s 
actuarial 
team]. 
 

2. Introduction of 
performance 
bonds where 
capitation is 
applicable. 

 

 

  Top-up payments by beneficiaries 
 

8.  Procedure for 
dealing with 
appeal 

Not applicable.  - - - - - Not provided in 
the draft 
Contract.  

1. Review and 
update the 
NHIF policy 
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processes by 
beneficiaries 
and their 
determination
.  

dealing with 
appeals by 
beneficiaries.  

 
2. NHIF entering 

into direct 
contracts with 
appealing 
beneficiaries to 
treat such 
amounts as 
recoverable 
directly from 
the 
beneficiaries. 
security.  

 
3. In the long-

term, NHIF 
could lobby 
the 
Government 
to provide 
funds to NHIF 
to cover 
incidences 
that would be 
determined by 
NHIF to the 
“deserving”. 
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NHIF to come 
up with the 
criteria to 
determine 
what 
constitutes 
“deserving”. 

  

  General Exclusions 
 

9.  Benefit 
packages - 
inclusions and 
exclusions 
from 
coverage.  

Inclusion of new 
interventions into 
the UCS benefit 
package were 
guided by evidence 
through stringent 
economic 
evaluation, budget 
impact assessment 
and ethical concerns 
especially where 
there was limited 
supply.  

 The law defines 
what is covered 
under the 
mandatory 
healthcare 
benefit 
package.  

 
The Federal 
Council 
designates 
services that 
are excluded 
from the 
mandatory 
healthcare 
benefit 
package.   

The law 
defines what 
is covered 
under the 
mandatory 
healthcare 
benefit 
package. 

 

The ministry of 
health provides 
exclusions under 
the MediShield 
Life Scheme 
which are not 
covered by the 
Scheme.  

 

Denmark 
provides 
“free” 
health care 
to all 
residents, 
funded 
through 
taxes but 
users, pay 
for a few 
procedures
, such as 
fertility 
treatments, 
among 
others. 

- There are defined 
benefit packages 
based on the 
scheme under 
the draft 
Contract. Three 
are also general 
exclusions set out 
under the draft 
Contract. 

1. Exclusion of 
certain 
procedures 
from coverage 
(eg plastic 
surgery for 
cosmetic 
purposes) 
based on 
ethical 
concerns. 
 

2. Clearly  defined 
benefit 
packages 
communicated 
to the 
beneficiaries.   
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10.  Dealing with 
pre-existing 
conditions by 
NHIF 
beneficiaries.   

- Reserve clauses in 
the insurance 
policies may 
exclude, diseases 
existing at the time 
of admission or 
such as, according 
to experience, may 
relapse. 

 

- Serious pre-
existing 
conditions 
attract 
additional 
premiums as a 
reflection of 
the higher 
risks they pose 
to the pool 
and to fund 
part of their 
coverage. 

Not 
applicable. 

- Not provided in 
the draft 
Contract.  

1. Clearly 
stipulate 
mechanisms of 
dealing with 
pre-existing 
conditions. 
NHIF to advise 
whether higher 
premiums 
should 
imposed.  
 

2. Clearly 
stipulate 
mechanisms of 
dealing with 
dependants 
with hereditary 
conditions. 
NHIF to advise 
whether higher 
premiums 
should 
imposed. 

 

 

  Payment and payment terms  
 

11.  Different 
billing and 
costing of 

 Thailand has a fixed 
fee schedule for 
selected services 

Applicable tariffs 
rates may be: 
 

 Health 
insurance 
is 

 Has a 
Standard 
Integrated 

Tariffs are set by 
the 
Government 

Standard 
guidelines for 
costing of 

Draft Contract  
 

1. A capitation 
payment 
system to 
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services by 
different 
service 
providers.   

across health facilities 
in relation to inpatient 
services.  

 

 Thailand also operates 
a capitation payment 
system for outpatient 
services covered under 
the universal coverage 
system (UCS). 

1. agreed in 
advance for the 
costs of various 
services;  

2. stipulated by 
law; or 

determined by the 
responsible 
authority (Swiss 
Federal Council).  

restricted 
to an 
approved 
catalogue 
of services. 

 

 Cost the 
medicine is 
agreed to 
in advance 
between 
the 
National 
Health 
Fund and 
pharmacis
ts. 

Shield Plan 
that sets out a 
detailed list of 
benefits and 
their 
respective 
claim limits to 
ensure a 
uniform 
measure of 
billing. 
 

 Fee 
benchmarks 
are being 
introduced to 
act as a 
primary 
reference for 
estimating 
costs of 
services. 

using health 
facilities cost 
data for the 
previous two (2) 
years.  
   

healthcare 
services is 
provided by 
relevant 
Ministry. 

 In surgeries, 
the cost differs 
as among 
private, 
mission and 
government 
hospitals for 
the various 
medical 
procedures.  
 

 Levels IV, V and 
VI intensive 
care unit (ICU) 
and High 
Dependency 
Unit (HDU) of 
government 
hospitals cost 
differently. 

 

 Surgical cover 
in cancer cases 
differs in costs 
among the 
various levels 
of government 
hospitals.  

 

avoid the 
challenge of 
different 
costs/bills by 
different 
providers.  
 

2. Pre-agreed 
tariffs/charges 
in the 
Contracts. 
 

3. Determination 
of cost drivers 
for different 
service 
providers to 
assist in better 
negotiation of 
tariffs.   
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 In the case of 
overseas 
treatment 
package, cost 
allocation 
negotiated 
between the 
health facility 
and NHIF 
having regard 
to the case. 

 

 For the Linda 
Mama 
program, the 
costs of normal 
and caesarean 
delivery is 
different as 
among the 
various levels 
of government 
hospitals as 
well as among 
government, 
private and 
mission 
hospitals.  
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12.  Re-
imbursement 
in instances of 
co-
morbidities.  

 Quality and accuracy 
of inpatient discharge 
summary, in cases of 
comorbidity, using the 
International 
Classification of 
Diseases (version 10) 
has significantly 
improved assisting in 
e-claiming for 
inpatient services for 
UCS patients to NHSO 
and for CSMBS to 
Comptroller General 
Department (CGD). 

 
Health-care providers 
may set up 
interventions such as 
diabetic patient 
counseling, 
pharmaceutical care, 
or disease 
management to delay 
the progression of 
comorbidities. 

- - - - - Draft Contract  
 

 For national 
scheme in-
patient 
package, 
where a 
beneficiary is 
being managed 
in a different 
unit within the 
Health Facility 
and requires 
additional 
medical in-
patient care for 
an existing or 
incident 
condition 
within the unit, 
the Health 
Facility may 
make an 
additional 
claim within 
the provisions 
of the in-
patient medical 
package. 
 

1. Introduction of 
terms and 
conditions for 
use of the NHIF 
cards covering 
treatment of 
co-morbidities.  

 
2. Requirement 

for Health 
Facilities to 
prepare and 
submit 
attendance 
summaries to 
NHIF using the 
same standard 
of classification 
of diseases 
signed off by 
the health 
professionals 
attending to 
the 
beneficiaries 
and 
dependants. 

 
3. Make it an 

obligation for 
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 Secondary 
diagnosis is to 
be billed at 60% 
of the 
allowable cost 
per case. 

 

Health 
Facilities to 
make 
appropriate 
interventions 
in cases of 
beneficiaries 
likely to suffer 
co-morbidities.  
 

13.  Billing and 
submission of 
bills by 
unauthorised 
personnel.  

- - - - - - Not provided 
expressly under 
the draft 
Contract who the 
person to bill 
NHIF is.  
 

1. Contracts to 
provide for the 
designation of 
personnel to 
bill.  

 
2. Sanctions 

against failure 
by Health 
Facilities to 
follow these 
provisions.  

 

 

14.  Ensuring that 
costs are tied 
to procedures.   

- 
 

Benefit providers 
must enter on their 
invoices all the 
administrative and 
medical indications 
necessary for the 
verification of the 

- - - -  Requirement 
on the Health 
Facility to keep 
records in such 
form and detail 
as will clearly 

Ensure 
payment by 
NHIF only as 
per the 
Schedules to 
the contract.   
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calculation of the 
remuneration and 
the economic 
nature of the 
benefits. The cost is 
then verified 
against the tariff 
agreements.  

identify all 
relevant costs 

 

 Requirement 
on the health 
facility to 
ensure that 
conditions are 
coded 
according to 
the current 
International 
Classification of 
Diseases. 

 

 Section 25(4) 
of the NHIF Act 
makes it an 
offence for a 
declared 
hospital to 
alter or falsify 
any 
information 
with the intent 
to defraud the 
Board or to 
obtain a 
benefit. 
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  Multiplicity of schemes  
 

15.   Administratio
n of different 
schemes.  

Have 3 different 
schemes whose 
administration is aided 
by the existence of a 
computerised system 
within the health sector 
that helps to enable 
providers to check the 
scheme applicable to a 
citizen.  
 
 
 

 Mandatory 
basic health 
insurance cover 
has similar 
coverage and 
similar benefits.  

 

 The health 
ministers from 
all Cantons form 
the Swiss 
Conference of 
the Cantonal 
Ministers of 
Public Health 
(GDK), which 
aims to 
promote 
cooperation 
and implement 
common 
policies 
between 
Cantons.   

 

Not 
applicable. 

Not applicable.  Not applicable.  
 
 

There is a 
standardised 
system of 
reimbursemen
t between the 
two schemes, 
Group 1 and 
Group 2, to 
avoid 
variations in 
pricing of 
services.  

Not provided for 
under the draft 
Contract.  

Adoption of 
advanced 
technology use to 
manage the 
different schemes. 

 
 
 

 

16.  Co-insurance 
between NHIF 
and other 

Not applicable.  
 

 The law provides 
that when several 
health insurers 

 The 
National 
Health 

- - 
 

- Clause 6.0(i) of 
the draft 
Contract 

1. Lobby for 
beneficiaries to 
have a say as to 
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insurance 
service 
providers 
(beneficiaries 
being required 
to first use 
their NHIF 
cards before 
other 
insurance 
schemes).  

are required to 
make repayments 
their shares are 
calculated on the 
basis of the 
benefits they 
should have 
allocated. 
 

 Private insurance 
covers costs not 
covered under 
mandatory 
insurance. 

Fund 
covers 
mandatory 
health 
insurance.  
 

 Private 
insurers 
only cover 
costs not 
covered by 
mandatory 
health 
insurance. 

provides that 
NHIF will not be 
responsible for 
co-payments. 
There is however, 
no indication of 
the incidences of 
co-payments 
anticipated.  

which insurance 
shall be utilised 
(whether NHIF 
or other 
insurance 
providers) 
subject to the 
applicable limits.  

 
2. Lobby for 

introduction of a 
law requiring the 
sharing of 
insurance data 
to enable audit 
of various by 
beneficiaries. 

 
3. Lobby for IRA to 

acquire 
technology that 
will enable it 
store and share 
insurance data 
about all insured 
persons, their 
insurers and 
their respective 
limits.  
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4. Investigate 
cause and lobby 
for the Insurance 
Regulatory 
Authority (IRA) 
to punish the 
insurance 
providers which 
force hospitals 
to first use NHIF 
cards before 
using private 
cards. 

 

17.  The 
correlation 
between 
premiums and 
benefits. 

Not applicable. - - Not applicable.  Not applicable.  -  Not provided 
under the draft 
Contract. 

 
NHIF Act  
 

 Regulation 6 of 
the National 
Hospital 
Insurance Fund 
(Claims and 
Benefits) 
Regulations, 
2003 (the 
Claims and 
Benefits 

1. Lobby for 
amendments 
of the law to 
allow NHIF to 
provide for 
additional 
categories 
above the 
standard 
tariffs.  
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Regulations) 
provides that 
the maximum 
rate of daily 
allowance 
payable to a 
declared 
hospital is as 
specified in the 
Schedule to the 
Claims and 
Benefits 
Regulations.   
 

 Regulation 7 of 
the Claims and 
Benefits 
Regulations 
provide that 
the maximum 
rate of benefit 
payable to a 
hospital in 
relation to a 
standard 
contributor is 
the maximum 
rebate payable 
to that 
hospital. 
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 Regulation 8 of 
the Claims and 
Benefits 
Regulations 
provide that 
the maximum 
rate of daily 
allowance 
payable by 
NHIF in respect 
of treatment in 
declared 
hospital shall 
not exceed the 
rate approved 
for that 
hospital by 
notice in the 
Gazette. 

18.  Definition of 
benefit 
packages.  

-  Benefits are 
defined by 
statute based 
on the premium 
payable.  

 

 Definition is 
also exclusion 
based. The 
Federal Council 

The benefits 
are defined 
by the law, 
the social 
security code.  

The ministry of 
health provides 
the standard 
benefits packages 
for the 
MediShield Life 
Scheme and the 
Integrated Shield 
Plan. 

Benefit 
packages are 
prescribed by 
the Health Act.  
 
 
 

The Health 
Implementatio
n Guide (HIG) 
published 
annually 
covers the 
rules and 
regulations for 
the benefits 
packages for 

Set out in the 
Schedules to the 
draft Contract. 

NHIF to revamp 
the definition of 
benefit packages 
where the same is 
inadequate.  
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may designate 
the services not 
covered under 
compulsory 
health 
insurance. 

 

the different 
schemes.  

  Corrupt and fraudulent practices  
 

19.  Dealing with 
the issue of 
card sharing 
by 
beneficiaries. 

The introduction of 
smart cards for Thai 
nationals in 2005 has 
made fraud virtually 
impossible. 

Not applicable. Not 
applicable.  

Not applicable.  Not applicable.  -  Draft Contract 
generally 
provides that 
NHIF will not 
take 
responsibility 
for persons 
who received  
   medical 
treatment and 
are not bona 
fide 
beneficiaries of 
NHIF. 
 

NHIF Act  
 

 Section 21(6) of 
the NHIF Act 
provides that 
any person 

1. Sanctions to be 
imposed 
against Health 
Facilities that 
aid fraudulent 
actions by 
beneficiaries to 
defraud NHIF 
through 
abetting card 
sharing. 
 

2. Adoption of a 
system of 
identification of 
beneficiaries 
through the 
NHIF card in 
conjunction 
with biometric 
identification. 
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who uses a 
card that does 
not belong to 
him to claim a 
benefit 
commits an 
offence.  

 

 Impersonation 
with the intent 
of obtaining 
benefits is an 
offence under 
section 25(2) of 
the NHIF Act.  

 
3. Introduction of 

smart NHIF 
cards with 
digital 
fingerprint 
information. 

 
4. Aggressive 

pursuit of 
prosecution of 
use of cards 
under the NHIF 
Act. 

 
5. Requirement 

under the 
Contract for the 
Health Facilities 
to inform 
beneficiaries of 
the offence 
relating to card 
sharing under 
the NHIF Act.   

 

20.  Collusion 
between 
members and 
NHIF staff.  

- - - - Internal audit 
strategies that 
use special 
internal 

- Not provided in 
the draft 
Contract. 

1. NHIF’s right of 
audit and 
inspection of 
Health 
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investigators 
and auditors to 
curb fraud are 
used.  
 
There are also 
legally and 
contractually 
defined 
penalties for 
government 
officials that 
engage in any 
collusion aimed 
at defrauding 
the system. 

Facilities to 
unearth 
incidences of 
collusion. 
 

2. Prohibition 
against the 
practice should 
be included in 
the contract.  
 

3. Sanctions 
should be set 
out in the 
contract. 

 
4. Employment 

contract to 
include the 
offence as a 
ground for 
dismissal.  

 
5. Prosecution of 

NHIF/Health 
Facilities 
employees 
found 
culpable.  
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6. Requiring 
Health 
Facilities to 
have fraud 
prevention 
policies and 
comply with 
these.  

 
7. Segregating 

internal NHIF 
procedures 
and allocating 
these to 
different staff. 

 

21.  Conflict of 
interest - 
cases where 
an NHIF 
employee has 
a relative, for 
instance, 
working 
within a 
contracted 
Health Facility. 

- - - - -  - Not provided in 
the draft 
Contract. 

1. Conflict 
interest should 
be clearly 
defined in the 
relevant 
contracts.  
 

2. Affected 
parties should 
be required to 
declare 
conflict.  
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3. NHIF to 
conduct 
regular audits 
to establish 
incidences of 
conflicts of 
interest.  

 
4. Obligation on 

Health 
Facilities to 
have a clear 
conflict of 
interest policy. 
 

5. Utilisation of 
technology 
better manage 
NHIF’s 
schemes as 
transactions 
would be 
traceable and 
auditable and 
communicatin
g this.  
 

6. Conducting 
background 
checks prior to 
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contracting 
Health 
Facilities. 
 

7. Suspending 
payments to 
Health 
Facilities where 
there is 
suspicion of 
fraud.  

 
8. Prescription of 

harsh 
sanctions 
against 
fraudulent 
actions by 
Health 
Facilities.  

 
8. NHIF adopting 

strict internal 
policies 
relating to 
abuse of this 
connection by 
an employee 
within NHIF.  

  Dispute Resolution 
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22.  Dispute 
Resolution.  

The NHSO included 
complaint management 
through 24-hour call 
centre where members 
can seek advice or make 
complaint and where 
simple conflict 
resolution was settled 
between patients and 
providers by call centre 
staff. 
 
Strong contractual 
accountability measures 
in the contracts between 
the provider networks 
and NHSO reduce 
instances of disputes.   

- - Mediation is 
promoted to 
resolve disputes 
between 
patients and 
healthcare 
institutions. 

Disputes are 
handled by legal 
experts who 
review cases at 
no charge to 
patients. 
 
Patients may 
file an appeal to 
a seven-
member board 
at no cost if 
their claim is 
rejected.  
 
Patients may 
then request 
district court 
review after an 
unsuccessful 
appeal. 

- Draft Contract 
provides for 
amicable 
settlement, 
mediation then 
arbitration 
[arbitrator 
appointed by 
parties failing 
which by 
Chartered 
Institute of 
Arbitrators, 
Kenya (CIARB) or 
MPDB, Consumer 
Federation of 
Kenya (COFEK).  

1. Introduction of 
a 24-hour call 
centre through 
which simple 
disputes could 
be resolved 
[NHIF to advise 
whether is to 
can be done]. 

 
2. Initial 

determination 
by NHIF and 
Health Facility 
identified 
personnel. 

 
3. Further 

detailing of the 
tiered dispute 
resolution: 
Negotiation, 
Mediation then 
Arbitration as 
the last resort.   

 
4. Chief Justice 

to appoint 
arbitrator in 
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the first 
instance 
failing which 
an application 
can be made 
to the High 
Court to 
choose the 
arbitrator. 

 

  General  
 

23.  Uncertainty in 
the procedure 
of 
amendment 
of the 
contracts to 
be entered 
into between 
NHIF and 
Health 
Facilities.   

- - - - 
 
 

Not applicable.  - Variation to be in 
writing and 
accepted by an 
authorised 
signatory of each 
party. 

Provision of a 
detailed Contract 
amendment 
procedure.   

 

24.  Compliance to 
contractual 
obligations/sa
nctions by 
Health 
Facilities.  

- - - Not applicable.  - - Draft Contract 
provides for 
suspension or 
termination of 
the contracts, 
financial 
penalties, and 

1. Strict 
enforcement 
by NHIF of the 
terms and 
conditions of 
the contracts 
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debarment from 
future 
agreements with 
NHIF. 

with Health 
Facilities.  

 
2. Insertion of an 

obligation for 
contracted 
Health facilities 
to conduct 
trainings on 
the contracts 
to its staff.  

 
3. Regular checks 

and audits 
being 
conducted by 
NHIF on Health 
Facilities 
administrativel
y. 

 

25.  Health 
Facilities 
lacking 
sufficiently 
qualified 
people to use 
technology in 
instances 
where it is 

- 
 
  

- - - -  - Not provided 
under the draft 
Contract.  

1. Matching the 
provisions on 
use of 
technology 
under the 
Contracts to 
requirements 
for Health 
Facilities to 
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required to be 
used.  

have suitably 
qualified 
personnel to 
use this 
technology, to 
be 
communicated 
to and verified 
by NHIF in 
advance. 

 
2. Undertake an 

audit of Health 
Facilities to 
establish need 
for training 
needs.  

 
3. Conduct the 

trainings on use 
of technology. 

 

26.  Liability risk 
management 
in the  
fulfilment of 
NHIF’s 
mandate.  

The health system is fully 
computerised and 
providers are expected 
to confirm electronically 
that a beneficiary is 
covered under the UCS 
prior to provision of 
services.   

- - - - - Not available. NHIF to develop 
and prepare 
macro and micro 
processes to be 
followed.  
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27.  Detention of 
patients/bene
ficiaries.  

- - - Restraint can only 
be used as a 
temporary 
measure where a 
client poses an 
immediate risk to 
themselves or 
others and as a 
last resort after all 
non- restrictive 
methods have 
been 
unsuccessful. 

Patients that 
are unable to 
pay cannot be 
detained. The 
patient is issued 
with notices 
from the 
hospital and the 
physicians that 
treated you of 
the outstanding 
bill. If a patient 
ignores the bills 
over the long 
term, they will 
be treated like 
any other debt 
and therefore 
documented on 
the patient’s 
credit report.  
 
Arrangements 
can also be 
made for partial 
payment over 
time by the 
Patient and the 
Regions 
involved.  

-  Not provided in 
the draft 
Contract. 

 
The Law 
 

 In Sonia 
Kwamboka 
Rasugu v 
Sandalwood 
Hotel and 
Resort Limited 
and 
Others Nairobi 
Petition No. 
156 of 2011 
[2013] e KLR, 
the High Court 
held that 
detention for 
failure to pay a 
debt is a 
violation of 
Article 29, right 
to freedom, 
and Article 28, 
right to dignity 
under the 
Constitution.  

 

Express 
prohibition against 
detention patients 
by Health 
Facilities. 
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28.  Events and 
pronounceme
nts made 
irregularly 
purportedly 
on behalf of 
NHIF.   

- - - All health 
information is 
published 
through official 
government 
websites and 
letters.  

- - Not provided 
under the draft 
Contract. 

1. NHIF adopting 
a standard 
method of 
making its 
official 
announcement
s.  
 

2. Inclusion of an 
“Announceme
nts” clause in 
the contacts to 
solely giving 
the mandate of 
making 
pronounceme
nts under the 
contracts to 
NHIF.   

 
3. Prior 

authorisation 
by NHIF to 
Health 
Facilities 
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before making 
any 
pronouncemen
ts or events 
touching on 
NHIF.  
 

3. Prescription of 
sanctions for 
breach of these 
provisions.   
 

4. In case of 
third-party 
pronounceme
nts, issue 
circulars and 
publications 
on the official 
position and 
institute suits 
in cases of 
damage.  

 

  Member based challenges  
 

29.  Beneficiary 
registration 
process and 
the waiting 

Under the Social Security 
Scheme (SSS) scheme, 
benefits to beneficiaries 

-  People 
who opt to 
take out a 
voluntary 

MediShield Life 
Scheme system is 
automated.  
 

Not applicable. - Not provided 
under the draft 
Contract. 
 

Waiting period 
should be as per 
the NHIF Act which 
provides for a 
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period before 
a beneficiary 
becomes 
eligible to 
enjoy benefits 
under NHIF 
cover.   

start after three (3) 
months of contributions.   

health 
insurance, 
are 
entitled to 
benefits 
three (3) 
months 
from the 
date of 
making the 
application 
for 
voluntary 
health 
insurance. 
 

 A salaried 
insured is 
entitled to 
maternity 
benefits if 
they had 
been 
insured for 
at least six 
(6) months 
in the year 
preceding 
the 

  month as long as 
payment of 
contribution has 
been received.  
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maternity 
leave.  

30.  Entitlement 
mentality by 
beneficiaries 
to access to 
NHIF benefits, 
especially 
enhanced 
medical 
services (for 
example, 
people going 
through 
unnecessary 
procedures 
because they 
are NHIF 
beneficiaries).  

The Public Sector Anti-
Corruption Commission 
is enlisted to probe and 
monitor unusual claims, 
particularly relating to 
people seeking the same 
health services at 
different hospitals 
regularly and it is 
possible to audit such 
unusual claims because 
data is computerised 
and centralised. 

By law, mandatory 
health insurance 
only covers 
“medically 
necessary” services 
in long-term care.  

The benefit 
provider is 
required to 
limit benefits 
to the extent 
required by 
the interest 
of the insured 
and the 
purpose of 
the 
treatment. 

- Not applicable. - Clause 2.1 of the 
draft Contract - 
decision to 
manage and 
discharge a 
patient must be 
professionally 
based. 
 
Clause 2.4 of the 
draft Contract - 
the health facility 
undertakes to 
carry out all 
medically 
necessary 
procedures. 

Prohibition against 
the Health 
Facilities 
conducting 
unnecessary 
health procedures.  

 
  

 

  Institutional based challenges  
 

31.  Dealing with 
collaboration 
between NHIF 
and 
implementati
on of flagship 
projects by the 
national 
government.   

- -  -  
 

- Not applicable 
under the 
Contract. To be 
confirmed.  

1. Funding and 
rolling out of 
projects to be 
done through 
NHIF.  
 

2. Prohibition 
counter-claims 
in cases where 
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money has 
been paid by 
the 
Government 
directly – 
prohibition 
against double 
benefit clause. 

 

 


