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PETITIONER'S WRITTEN SUBMISSIONS 
INTRODUCTION 
In a nutshell, the Petitioner's case is that section 29 of the Kenya Information and 

Communication Act, Cap 411A is unconstitutional for being vague and over-broad and for 

unjustifiably limiting the freedom of expression.   

 

By a Petition dated 17th April, 2015 and filed on 20th April, 2015 the Petitioner implored the 

court for:  

(a) A declaration that section 29 of the Kenya Information and Communication Act,  Cap 
 411A is unconstitutional and invalid for unjustifiably violating Article 33 and 
 50(2)(n) of the Constitution; 
 
(b)  A declaration that the continued enforcement of Section 29 by the Second 
 Respondent against the Petitioner, violates the Bill of Rights and therefore 
 militates against the public interest, the interest of the administration of justice  and 
 constitutes an abuse of the legal process;  
  
(c) Flowing from prayer (b), an injunction barring the Second Respondent from 
 carrying on with the prosecution of the Petitioner in the proceedings in Milimani 
 Criminal Case Number 610 of 2015; and 
 
(d) An order that each party bears its costs in this petition brought partly in the 
 public interest and in view of the subject matter 
 

When the matter first came up in court on 21st April, 2015, the court declined to issue ex 

parte conservatory orders and instead directed the petitioner to serve the First and Second 

Respondent with copies of the Petition, Notice of Motion and a mention notice for 4th May, 

2015 when the court fixed the matter for a mention for directions. 

  

On 5th May, 2015, the court admitted the interested party into the case, gave directions 

for the prosecution of the matter through written submissions, and issued interim orders 

of stay against the proceedings in Milimani Criminal Case Number 610 of 2015 pending the 



hearing and determination of this petition or until further orders of the court. 

THE PETITIONER'S CASE   

The relevant facts which triggered this Petition are that on 7th April, 2015 the Petitioner 

was charged in Milimani Criminal Case Number 610 of 2015 under Section 29 of the Kenya 

Information and Communication Act, Cap 411A with an offence of making improper use of 

system. The particulars of the offence are that the Petitioner allegedly using his Facebook 

account posted “grossly offensive electronic mail “you don't have to sleep with young 

vulnerable girls to award them opportunities to go to school, that so wrong! Shame on 

you”  for the purpose of annoying the complainant in the criminal case. 

 

The impugned section of the Act, so far as material, is as follows- 

“29 Improper use of system 

A person who by means of a licensed telecommunication system— 

(a) sends a message or other matter that is grossly offensive or of an indecent, 

obscene or  menacing character; or 

(b) sends a message that he knows to be false for the purpose of causing 

annoyance, inconvenience or needless anxiety to another person, 

commits an offence and shall be liable on conviction to a fine not exceeding 

fifty thousand shillings, or to imprisonment for a term not exceeding three 

months, or to both.” 

 

The Petitioner's first strand off attack against Section 29 is premised on the grounds of 

vagueness and over-breadth. To this, the Petitioner submits that the Section is vague and 

over-broad especially with regard to the meaning of “grossly offensive” “indecent” 

“obscene” “menacing” “causing annoyance” “inconvenience” or “needless anxiety”.  

 

To the Petitioner, the Section offends the principle of legality which requires that a law 

especially one that limits a fundamental right and freedom must be clear enough to be 

understood and must be precise enough to cover only the activities that are rationally 

connected to the law’s purpose.  

 

It is therefore the Petitioner's assertion that the creation of vague criminal offences in 

Section 29, which leaves it to the court's subjective assessment whether a defendant is 



convicted or acquitted offends the principle of legality that legislation ought not to be so 

vague so that the subject has to await the interpretation given to it by the judges before 

one can know what is and what is not prohibited. The haziness of the definition of the 

offence under Section 29 leaves too wide a margin of subjective interpretation, 

misinterpretation and abuse in determining criminal penalties. 

 

The Petitioner refers the Court to Collin's English Dictionary's definition of the following  

terms employed in Section 29, to demonstrate just how widely the terms can be applied:  

 

“Offensive” 

adjective  

1. unpleasant or disgusting, as to the senses  

2. causing anger or annoyance; insulting  

3. for the purpose of attack rather than defence  

“Indecent” 

adjective  

1. offensive to standards of decency, esp in sexual matters  

2. unseemly or improper (esp in the phrase indecent haste)  

“Obscene” 

adjective  

1. offensive or outrageous to accepted standards of decency or modesty  

2. (law) (of publications) having a tendency to deprave or corrupt  

3. disgusting; repellent �an obscene massacre  

“Menacing” 

verb  

1. to threaten with violence, danger, etc 
 

“Inconvenience” 



noun  

1. the state or quality of being inconvenient 

2. something inconvenient; a hindrance, trouble, or difficulty 

verb 

3. (transitive) to cause inconvenience to; trouble or harass 
 

“Annoyance” 

noun  

1. the feeling of being annoyed 

2. the act of annoying 

3. a person or thing that annoys  
 

“Anxiety” 

noun 

(plural) -ties 

1. a state of uneasiness or tension caused by apprehension of possible future 

misfortune, danger, etc; worry 

2.  intense desire; eagerness 

3. (psychology) a state of intense apprehension or worry often accompanied by 

physical symptoms such as shaking, intense feelings in the gut, etc, common in 

mental illness or after a very distressing experience See also angst 

The Petitioner further submits that since none of the terms are attempted to be defined 

and as they are incapable of precise or objective legal definition or understanding, the 

result is that innocent persons are roped in as well as those who are not. Consequently, 

persons including the Petitioner are not told clearly on which side of the line they fall and 

this enables the authorities to be as arbitrary and as whimsical as they like in booking 

such persons under the impugned Section.   

 

The Petitioner specifically submits that subsection 29(a) of the provision is void for 

vagueness by imposing an offence without defining the target and the conduct sought to 

be prohibited. The subsection simply imposes an offence on any person who “sends a 

message or other matter that is grossly offensive or of an indecent, obscene or  menacing 



character” Precisely, this part of the law does not peg the commission of the offence on 

any intention (mens rea) of the sender of the message, at the time the message is sent, 

but merely whether the message is subsequently considered “grossly offensive”, 

“indecent”, “obscene” or “menacing” by an unnamed, indefinite and unspecified person.   

 

Beside vagueness, the Petitioner submits that Section 29 has a chilling effect on the 

Petitioner and the public's freedom of expression. Particularly, the right to seek or receive 

information or ideas is infringed as such chilling effect does not give citizens the benefit of 

many shades of grey in terms of various points of view that could be sent over licensed 

communication system. The Petitioner's final submission on this limb is that the freedom 

of expression extends to the right to send the messages of the kind prohibited by the 

section.  

 

The second strand of the Petitioner's attack is that the law in Section 29 violates the 

freedom of expression guaranteed in Article 33, in an unjustifiable manner.  

 

In support of this ground, the Petitioner avers, while the Section limits the freedom of 

speech and expression of the Petitioner and the citizenry of Kenya at large by criminalising 

the improper use of systems to send messages, all the instances of improper use under  

Section 29 fall outside the four broad grounds for limitation of the freedom of expression 

under Article 33(2) propaganda for war; incitement to violence; hate speech; or advocacy 

of hatred.  

 

The Petitioner further submits that since the offence does not refer to what the content of 

the message can be, but only to the medium through which such information is 

disseminated, the public's right to information under Article 35 is directly affected by 

Section 29. The section ropes in all information notwithstanding its artistic, academic or 

scientific value.  

 

The Petitioner additionally submits that the message sent has to be grossly offensive, 

indecent, obscene or menacing or that it must have been sent for the purpose of causing 

annoyance, inconvenience or needless anxiety to another person, shows that no 

distinction is made between mere advocacy or the discussion of a particular point of view 



which may cause anxiety or be annoying or inconvenient on one hand, and on the other 

hand between propaganda for war, incitement to violence, hate speech, or advocacy of 

hatred. It is the Petitioner's firm submission that, absent a constitutionally adequate 

justification, the freedom of expression extends to not just the good and popular, but also 

to the unpopular including the right to send offensive, indecent, annoying, and 

inconveniencing messages.   

 

The petitioner submits that the term “vilification of others” though not defined by the 

constitution, has been defined elsewhere across the commonwealth. In Australia, through 

the Queensland Anti-Discrimination Act 1991 which seeks to balance the right to freedom 

of speech with the right to be free from discrimination, harassment and harm, “unlawful 

vilification” is defined to mean a public act; capable of inciting; hatred towards, serious 

contempt for, or severe ridicule of; a person or group of persons; on the ground of the 

race, religion, sexuality or gender identity of the person or group. 

 

The petitioner proffers that Section 29 does not amount to a reasonable and justifiable 

limitation of the freedom of expression in an open and democratic society based on 

human dignity, equality and freedom under Article 24.  

 

It is the Petitioner's further assertion that the state in pursuing a legitimate objective 

under Section 29, has used means which are broader than are necessary to accomplish 

that objective. As a result, the Constitution is thereby violated because the Petitioner’s 

rights and freedoms are limited for no justifiable reason, contrary to Article 24.  

 

The Petitioner therefore implores the court to find that the enforcement of Section 29 by 

the Second Respondent including, against the Petitioner in Criminal Case 610 of 2015 

would be an insidious form of censorship which impairs a core value contained in Article 

33(1). 

 

Lastly, the Petitioner beseeches this Court to let each party bears its costs of the Petition 

as the matter was expressly said to have been brought partly in the public interest, 

considering also the subject matter of the Petition.    

 



 
 
 
THE FIRST RESPONDENT'S CASE 
The First Respondent opted not to file the mandatory affidavit under Rule 15(1) of the 

Mutunga Rules but instead filed Grounds of Opposition dated 11th May, 2015 on 22nd May, 

2015 and which it has failed to serve on the Petitioner to date. The First Respondent's 

case as gleaned from the Grounds of Opposition is that the Petition is bad in law, 

vexatious and a total sham, that the Petition does not in any case disclose any 

constitutional violations or breaches by the Respondents. Additionally, the 1st Respondent 

submits correctly that the Petitioner's freedom of expression is not absolute under Article 

24. Lastly the 1st Respondent supposed that the Petitioner's prosecution under Section 29 

of the Kenya Information and Communication Act, Cap 411A was in accordance with the 

law.   

 
THE SECOND RESPONDENT'S CASE 
The Second Respondent's case was presented by Corporal Hannington Chumba who 

swore an affidavit in response to the Petition on 19th May, 2015.  The deponent averred 

that he was a Police Officer attached to the Directorate of the Criminal Investigation 

Department and one of the investigating officers in the case and fully conversant, duly 

authorized and thus competent to swear the affidavit. The deponent essentially reiterated 

the factual matrix belying the Petition as narrated by the Petitioner. 

 

Officer Chumba submitting for the Second Respondent deposed that investigations into 

the subject matter of the Petition commenced after one Titus Kuria complained that the 

Petitioner had allegedly made a post through his Facebook page, chiding Mr Titus Kuria for 

misusing his office at the CME Trust in Mathare Slums. That the Petitioner allegedly 

expressed the sentiments that Mr Kuria did not have to sleep with young vulnerable girls 

to award them opportunities to go to school and that (the act) was so wrong and Mr Kuria 

ought to have been ashamed of himself.  

 

Officer Chumba submitted that the Petitioner when summoned to the police station, had 

incriminated himself by admitting to the deponent that he had made the post.   

Subsequently, criminal charges were filed against the Petitioner under the impugned 

Section 29 of the Kenya Information and Communication Act, Cap 411A in Milimani 



Criminal Case Number 610 of 2015.  

 

It was the Second Respondent's submission that the Petition was misconceived, had been 

filed in bad faith, and constituted an abuse of the legal process. That the Petition was 

solely meant to defeat the cause of justice.  

 

Focusing on the merits of the decision to charge the Petitioner, it was submitted that the 

Second Respondent had independently reviewed and analysed the evidence contained in 

the investigation file compiled by the Directorate of Criminal Investigations including the 

Petitioner's statement under caution, witness statement and documentary exhibits as 

required by law. That based on the review and analysis, the Second Respondent okayed 

the prosecution of the Petitioner under the impugned Section 29. It was therefore 

submitted that the decision to charge the Petitioner had been informed by the sufficiency 

of the evidence on record and the public interest and not any other consideration.  

 

Thus, submitted the Second Respondent, the accuracy and correctness of any facts 

gathered in an investigation could only be assessed and tested by the trial court which 

alone would be best equipped to weigh the quality and sufficiency of evidence gathered 

and properly adduced in support of, or opposition, to the charges.  

 

The Second Respondent opposed the Petitioner's prayer for a declaration that, having 

been rendered unconstitutional, the continued enforcement of Section 29 by the Second 

Respondent against the Petitioner, would violate the Bill of Rights and therefore militate 

against the public interest, the interest of the administration of justice and constitute an 

abuse to the legal process. Instead, the Second Respondent's plea was that the Petition  

was unfounded and bad in law.  

 

Building its case on this issue, the deponent submitted in great detail about the Second 

Respondent's internal operation and submitted that the State's constitutional state powers 

of prosecution are exercised by the Second Respondent personally or as delegated to  

persons under his control and direction. Admittedly in the exercise of his powers, the 

Second Respondent: is subject only to the constitution and the law; does not require the 

consent of any person or authority; and is independent and not subject to the direction or 



control of any person or authority. 

 

For the foregoing reasons it was submitted that the High Court lacked jurisdiction and 

would be crossing into the line of the independence of the Second Respondent (sic) to 

descend into the arena of finding whether there is a prima facie case against the 

Petitioner. That the Petition had failed to trigger the High Court's jurisdictional intervention 

as the Petitioner failed to demonstrate how the Second Respondent had abused the 

process of the court or had acted dependently, capriciously or malafides. It was submitted 

that  Neither had the Petitioner demonstrated that the Second Respondent lacked the 

requisite authority, acted in excess of jurisdiction, nor departed from the rules of natural 

justice, in causing the Petitioner to be charged with the offence under Section 29. 

 

In conclusion, the Second Respondent prayed for the Petition to be dismissed with costs 

and that the criminal trial against the Petitioner be left to proceed to its logical and judicial 

conclusion. 

 

The Second Respondent did not however address the court on the pertinent questions 

raised by the Petitioner: whether Section 29 suffers from the vice of vagueness or over-

breadth and if it also unjustifiably limits the freedom of expression. There was also no 

information, suggestion or submission as to whether the Second Respondent can proceed 

with the prosecution of an offence under a section that has been declared 

unconstitutional. 

 

The upshot is that the Petitioner's testimony that Section 29 is not only vague and over-

broad but is also an unjustifiable limitation of the freedom of expression was not 

controverted by the First Second Respondent.  

 

THE INTERESTED PARTY'S CASE 
 
The Interested Party who supported the Petitioner's case described itself as a Non 

Governmental Organization with expertise in constitutional and international human rights 

law, especially rights incidental to the freedom of expression, opinion, the media and the 

right to information as contained in the corresponding Article 19 of the Universal 

Declaration of Human Rights (UDHR) and the International Covenant on Civil and Political 



Rights (ICCPR) and Article 33 and 35 of the Constitution of Kenya.  

 

The Interested Party submitted on the issues raised by the Petitioner and expressed its 

concern that the impugned Section 29 of the Kenya Information and Communication Act, 

2009 is unconstitutional as the Section does not take into account the internationally 

accepted standards of limitation of Article 19 freedoms contained in numerous 

interpretative documents of international authority and are therefore in violation of Article 

33(2) of the Constitution and Article 19s of the corresponding UDHR and ICCPR and which 

are part of the laws of Kenya by dint of Article 2(5) and (6) of the Constitution.  

 
 
ISSUES 
 
From the respective parties cases, the following issues arise for determination: 

 

1. Whether this court has jurisdiction to determine the Petition  

2. Whether Section 29 of the Kenya Information and Communication Act, Cap 411A is 

unconstitutional and invalid 

3. Whether each party ought to bear their costs in this petition brought partly in the 

public interest in view of the subject matter 

 

DETERMINATION OF ISSUES 
 

1.Whether this court has jurisdiction to determine the petition  

The jurisdiction of this Court was challenged by the Second Respondent who submitted 

that the High Court lacked jurisdiction and would be crossing into the line of the 

independence of the Second Respondent if it were to descend into the arena of 

determining whether there is a prima facie case against the Petitioner.   

 

The Second Respondent alleged specifically that the Petition had failed to trigger the High 

Court's jurisdiction as the Petitioner had not demonstrated that the Second Respondent 

had abused the process of the court or had acted dependently, capriciously or malafides. 

The Petitioner had also not demonstrated that the Second Respondent lacked the requisite 

authority, acted in excess of jurisdiction or had departed from the rules of natural justice 



in charging the Petitioner under Section 29. 

 

As per Owners of the Motor Vessel “Lillian S” v Caltex Oil (Kenya) Ltd [1989] 

KLR 1 the locus classicus on jurisdiction, jurisdiction is everything and must be 

determined upfront otherwise the court would have to down its tools.  Assumption of 

jurisdiction by courts in Kenya is a subject regulated by the Constitution, by Statute law, 

and by principles laid out in judicial precedent... A Court may not arrogate to itself 

jurisdiction through the craft of interpretation, or by way of endeavours to discern or 

interpret the intentions of Parliament where the wording of legislation is clear and there is 

no ambiguity. In Re The Matter of the Interim Independent Electoral Commission 

[2011] eKLR at 29-30 

 

Essentially, a Court’s jurisdiction flows from either the Constitution or legislation or both. 

Thus, a Court of law can only exercise jurisdiction as conferred by the Constitution or 

other written law... the issue as to whether a Court of law has jurisdiction to entertain a 

matter before it, is not one of mere procedural technicality; it goes to the very heart of the 

matter, for without jurisdiction, the Court cannot entertain any proceedings Samuel 

Kamau Macharia v Kenya Commercial Bank Limited [2012] KLR. 

 

Relevant  to the jurisdictional point mounted by the Second Respondent, the gravamen of 

the Petitioner's complaint is that Section 29 under which he has been charged is 

unconstitutional in a manner that violates or threatens to violate his fundamental rights 

and freedoms. Specifically, the Petitioner avows that Section 29 is vague and over-broad 

in a way that offends the principle of legality espoused in Article 50(2)(n) and at the same 

time unjustifiably limits the freedom of expression secured under Article 33.   

Article 23 signals the authority of this Court to uphold and enforce the Bill of Rights and 

further recognizes the jurisdiction of the High Court in accordance with Article 165, to hear 

and determine applications for redress of a denial, violation or infringement of, or threat 

to, a right or fundamental freedom in the Bill of Rights.  

Consequently, the High Court has jurisdiction under Article 165(3)(b) to determine the 

question whether a right or fundamental freedom in the Bill of Rights has been denied, 

violated, infringed or threatened. Additionally, the High Court has jurisdiction to hear any 

question respecting the interpretation of this Constitution including the determination of 



the question whether any law is inconsistent with or in contravention of this Constitution.  

Contrary to the submissions by the Second Respondent the matters raised in the Petition 

are beyond the jurisdiction of the trial court and have no relation with the weight, quality 

or sufficiency of evidence gathered and adduced at the trial in support of or in opposition 

to the charges. 

Related to the jurisdictional question, the Second Respondent's other submission was that 

in the exercise of his powers, the Second Respondent: is subject only to the constitution 

and the law; does not require the consent of any person or authority; is independent and 

not subject to the direction or control of any person or authority. According to the Second 

Respondent therefore, the High Court lacked jurisdiction and would be crossing into the 

line of the independence of the Second Respondent if it determined the Petition. However, 

this line of argument is most unpersuasive and is easily rebutted by a cursory reading of 

the Constitution, especially Article 157. 

First, the most essential realm in the separation of powers doctrine is the role of an 

independent judiciary as guarantor of the rule of law.  This duty and jurisdiction of the 

Judiciary is memorably etched in the words of Marshall CJ in Marbury v Madison 

(1803) 1 Cranch 137 at 177  when he said that “the Constitution is the fundamental 

and paramount law of the nation", and “... It is emphatically the province and duty of the 

Judicial Department to say what the law is”. 

 

Therefore, where a statutory provision offends the constitution, the court is duty bound to 

declare it unconstitutional; and it is incumbent upon any person claiming 

unconstitutionality of a statutory provision to identify clearly the constitutional provision 

contravened as well as the offending statutory provision. Aids Law Project v Attorney 

General [2015] eKLR at 58 

 

Secondly, whereas the office of the Second Respondent under Article 157 is an 

independent office empowered to conduct its duties free from any influence or control by 



any authority, and whereas this court would not ordinarily interfere in the running of the 

Second Respondent's office and exercise of  discretion, the office is all the same subject to 

the Constitution and to the Bill of Rights.  

 

As a result, the High Court as the custodian of the Bill of Rights is entitled to intervene 

where the facts disclose a need to prevent a violation of the rights and fundamental 

freedoms guaranteed under the Constitution. Bill Kipsang Rotich v Inspector General 

National Police Service [2013] eKLR at 10 

 

Third, though the Second Respondent is not subject to the direction or control of any 

person or authority he must operate nonetheless within the terms of the Constitution and 

the law. The Supreme Court in Re Matter of the Interim Independent Electoral 

Commission, Constitutional Application (supra) at 60 expressed itself in the 

following terms as regards independent commissions and offices: 

“While bearing in mind that the various commissions and independent offices are 

required to function free of subjection to “direction or control by any person or 

authority”, we hold that this expression is to be accorded its ordinary and natural 

meaning; and it means that the Commissions and independent offices, in carrying out 

their functions, are not to take orders or instructions from organs or persons outside 

their ambit. These Commissions or independent offices must, however, operate within 

the terms of the Constitution and the law; the “independence clause” does not accord 

them carte blanche to act or conduct themselves on whim; their independence is, by 

design, configured to the execution of their mandate, and performance of their 

functions as prescribed in the Constitution and the law.” 

 

Fourth, the Second Respondent is required under sub-article 11 to exercise the power to 

institute, undertake or terminate criminal proceedings while having “regard to the public 

interest, the interest of the administration of justice and the need to prevent and avoid 

abuse of the legal process.”Sophia Abdillahi Chacha v Director of Public 

Prosecutions [2012] eKLR. 

 

Aside of that, the Court has the duty to ensure that constitutional safeguards remain by 



preserving the public interest in valid legislation and insuring that Parliament does not 

transgress the limits of its constitutional mandate and engage in the enactment of laws 

that violate the constitution or the Bill of Rights.  

 

In conclusion, where the constitutional validity of the section of a statute under which the 

Second Respondent has preferred charges is challenged, on account of violation of the 

constitution or the Bill of Rights, it is the high duty of this Court to intervene and grant 

appropriate  relief under Article 23(3) in the face of the alleged infractions.  

 

2.Whether Section 29 of the Kenya Information and Communication Act, Cap 

411A is unconstitutional and invalid 

(a) Vagueness and over-breadth  

The principle of legality, a fundamental rule of criminal law, denotes that nothing is a 

crime unless it is clearly forbidden in law. The principle is a core value, a human right, and 

also a fundamental defense in criminal prosecution in a way that no crime can exist 

without a legal ground. Aids Law Project (supra) at 59. Consequently, it is well-

established as a principle of fundamental justice that criminal legislation must not be over-

broad [R v Demers [2004] 2 SCR 489].  

 

Article 50(2)(n) of the Constitution of Kenya, 2010 and Article 11 of the Universal 

Declaration of Human Rights, 1948 as well as Article 19 of the ICCPR both give a well-

structured definition of the principle.  Apart from that, the rule of law as a national value 

and principle of governance under Article 10 of the Constitution, binds State organs, State 

officers, public officers and all persons whenever they apply or interpret the Constitution; 

enact, apply or interpret any law; or make or implement public policy decisions.  

 

Additionally, Article 2(5) of the Constitution expressly imports general rules of international 



law which include the rule of law. The principle of legality or certainty of law is in turn an 

integral part of the rule of law. Keroche Industries Limited v Kenya Revenue 

Authority [2007] eKLR at 38 

 

So fundamental is the principle of legality, that a norm cannot be regarded as “law” unless 

it is formulated with sufficient precision to enable the citizen to regulate his conduct: he 

must be able- if need be with appropriate advice- to foresee, to a degree that is 

reasonable in the circumstances, the consequences which a given situation may entail. 

Case of Sunday Times v United Kingdom [1979-80] 2 EHRR 245, para 49 

 

Only the law can define a crime and prescribe a penalty (nullum crimen, nulla poena sine 

lege) and at the same time, criminal law must not be extensively construed to an 

accused's detriment, for instance by analogy. Rather, an offence must be clearly defined in 

law. This condition is satisfied where the individual can know from the wording of the 

relevant provision and, if need be, with the assistance of the courts' interpretation, what 

acts and omissions will make him liable. Kokkinakis v Greece 3/1992/348/421 at 52 

 

The other danger with a vague or over-broad law is that it impermissibly delegates basic 

policy matters to policemen, judges and juries for resolution on an ad hoc and subjective 

basis, with the attendant dangers of arbitrary and discriminatory application Grayned v  

City of Rockford [1972] 408 US 104  To the contrary, if Parliament shall lay down by 

legislative act an intelligible principle to which the person or body (authorized to fix such 

rates) is directed to conform, such legislative action is not a forbidden delegation of 

legislative power. J W Hampton v United States [1928] 276 U.S. 394.  Therefore a 

vague or overbroad legislation like Section 29, fails the intelligible principle requirement, 



and is in fact an uncanalised delegation of legislative authority; a tyranny of discretion 

which patently violates the rule against excessive delegation and offends Article 94(6) of 

the Constitution.  

 

Besides, the Constitutional obligation on Parliament to promote, protect and fulfil the 

rights entrenched in the Bill of Rights entails that where a wide discretion is conferred 

upon a functionary, (legislative) guidance should be provided as to the manner in which 

those powers are to be exercised. Rensburg v Minister of Trade and Industry 

[2000] ZACC 18 at 25. Parliament is required to provide legislative guidance as to when 

a limitation of rights will be justifiable - such as determining prohibited conduct under 

Section 29. An inconsistency with the Constitution therefore lies in legislative omission, the 

failure to provide guidance to the decision-makers. Dawood v Minister of Home 

Affairs [2000] (8) BCLR 837 (CC) at 54 & 61. In enacting vague legislation, 

Parliament fails to proffer sufficient legislative guidance and by that act leaves public 

policy decisions to policemen, prosecutors, and judges who are ill equipped to undertake 

legislative functions.   

 

The emerging point is that legislation ought not to be too vague that the subjects have to 

await the interpretation given to it by the judges before they can know what is and what 

is not prohibited (Aids Law Project). A law is unconstitutional when it forbids conduct in 

terms so vague that persons of common intelligence must guess at its meaning and differ 

as to its application Burien Bark Supply v King County [1986] 106 Wn 2d 868.  

 

The test for vagueness is twofold, and depends on whether: (1) the statute 'does not 

define the criminal offense with sufficient definiteness that ordinary people can understand 



what conduct is proscribed'; or (2) the statute 'does not provide ascertainable standards of 

guilt to protect against arbitrary enforcement. City of Spokane v Douglass [1990] 115 

Wn.2d 171 

As submitted by the Petitioner, the prohibitions in Section 29 are not only far reaching, but  

the Section uses very broad terms, such as “grossly offensive, indecent, obscene, 

menacing, causing annoyance, inconvenience or needless anxiety” which are not defined 

in the section or anywhere else in the statute. The  haziness of the definition means the 

section is left to subjective interpretation, misinterpretation and abuse in determining 

criminal offences. Coalition for Reform and Democracy (CORD) v Republic of 

Kenya [2015] eKLR at 256-7 

 

A reasonable person is left to guess at what conduct is prohibited under Section 29 of the 

statute. For example, does the statute prohibit a person from sending messages which  

fall under the four broad grounds for limitation of the freedom of expression under Article 

33(2) namely propaganda for war, incitement to violence, hate speech and advocacy of 

hatred or does the Section prohibit all messages whether or not they fall under the four 

grounds?  And if the message in consideration has scientific, artistic or literary value, is it 

still caught by Section 29? It is a fact of life, expressed in the old adage by Lucretius  that 

One man's meat is another man's poison. Therefore what one may consider offensive, 

indecent, or obscene... may not necessarily be so to another. One may then ask: who and 

how is one to determine what is “grossly offensive, indecent, obscene, or menacing? How 

is a determination of what is likely to cause annoyance, inconvenience or needless anxiety 

to be made”? A plain reading of the statute provides no answer. The definitions in the 

Penal Code are not said to be applicable to Section 29. 

 



Secondly, section 29(a) does not provide any ascertainable standard of guilt to protect 

against arbitrary enforcement as there is no indication of a mens rea. The net is cast so 

wide that  innocent persons are caught up as well. What is the blameworthy or culpable 

state of mind targeted by Section 29(a) is it intention, negligence, recklessness or 

knowledge?  

 

The absence of mens rea in section 29(a) further offends the “central thought” that a 

defendant must be “blameworthy in mind” before he can be found guilty, a concept courts 

have expressed over time through various terms such as mens rea, scienter, malice 

aforethought, guilty knowledge and the like... Although there are exceptions, the general 

rule is that a guilty mind is a necessary element in the indictment and proof of every 

crime.” Elonis v United States [2015] 13_983_  

 

As a result, the public's right to know, the market place of ideas - which 

telecommunication systems provide to persons of all kinds, is directly affected by Section 

29 as the net is cast very wide and all kinds of messages which may be sent over a 

licensed communication system are roped in. Such information may have scientific, literary 

or artistic value, it may refer to current events including presently: the fight against 

corruption, the referendum Bill, the NHIF rates, or the gender rule debate or it may as 

well be obscene or indecent. The Court's recent pronouncement on the freedom of 

association of all persons regardless of their sexual orientation may be considered 

obscene, indecent, annoying or bound to cause anxiety amongst a large portion of the 

population of this country. 

 

Additionally, that the information sent has to be annoying, inconvenient, indecent, 

menacing or grossly offensive however shows that no distinction is made between mere 

discussion or advocacy of a particular point of view which may be annoying or 

inconvenient or grossly offensive to some on one hand and on the other hand incitement 

by which bears imminent causal connection with the matters under Article 33(2).  



 

The Petitioner is right in saying that Section 29 very clearly has a chilling effect on the 

freedom of speech and expression of the citizenry of Kenya at large in that such speech or 

expression is directly curbed by the creation of the offence contained in Section 29.  The 

section arbitrarily, excessively and disproportionately invades the right of speech and 

upsets the balance between the right and any reasonable restrictions that may be imposed  

on the right.  Singal v Union of India [2015] 

 

(b) Whether Section 29 unjustifiably limits the freedom of expression  

Section 29 makes out an offence if the message sent is grossly offensive, indecent, 

obscene, menacing, or false and sent with an intention to causes annoyance or 

inconvenience. Plainly, these grounds clearly stray beyond the bounds of the four broad 

grounds for the limitation of the freedom of expression under Article 33(2) which are 

propaganda for war, incitement to violence, hate speech or advocacy of hatred that 

constitutes ethnic incitement, vilification of others or incitement to cause harm and is 

based on any ground of discrimination specified or contemplated in Article 27(4). 

Coalition for Reform and Democracy (CORD) (supra). The Petitioner has been 

charged under Section 29 in Milimani Criminal Case Number 610 of 2015 for his speech 

and has therefore demonstrated a limitation of the freedom of expression. 

 

Undoubtedly, Section 29 limits the freedom of expression, but is the limitation permissible 

under Article 24? To start with the First Respondent who was in a position to inform the 

court opted not to file any affidavit and there was no attempt by the Second Respondent 

in his affidavit to discharge the burden under Article 24(3) requiring him to demonstrate to 

the court that the threshold of Article 24 has been mustered. The result is that the court is 

put in the difficult situation of having to decide this important issue without the benefit of 

controverting evidence on the issue from the Respondents. All the same, the onus of 



proving that a limitation on any right is reasonable and demonstrably justified in a free 

and democratic society rests upon the party seeking to uphold the limitation. R v Oakes 

[1986] 1 SCR 103.  

 

Article 24 prescribes that a right or fundamental freedom may only be limited by law, 

taking into account the nature of the right or fundamental freedom,  the importance of the 

purpose of the limitation, the nature and extent of the limitation,  the need to ensure that 

the enjoyment of rights and fundamental freedoms by any individual does not prejudice 

the rights and fundamental freedoms of others, the relation between the limitation and its 

purpose, and whether there are less restrictive means to achieve the purpose. These 

principles have been echoed in comparative judicial experience.  

It was held in R v Oakes [1986] ISCR 103  that 

First, the objective to be served by the measures limiting a Charter 

right must be sufficiently important to warrant overriding a 

constitutionally protected right or freedom. The standard must be 

high to ensure that trivial objectives or those discordant with the 

principles of a free and democratic society do not gain protection. At a 

minimum, an objective must relate to societal concerns which are 

pressing and substantial in a free and democratic society before it can 

be characterized as sufficiently important. Second, the party invoking 

s. 1 must show the means to be reasonable and demonstrably 

justified. This involves a form of proportionality test involving three 

important components. To begin, the measures must be fair and not 

arbitrary, carefully designed to achieve the objective in question and 

rationally connected to that objective. In addition, the means should 



impair the right in question as little as possible. Lastly, there must be 

a proportionality between the effects of the limiting measure and the 

objective the more severe the deleterious effects of a measure, the 

more important the objective must be.  

 

(a) The Nature of the Right to Freedom of Expression  

A survey of local, regional and international jurisprudence demonstrates the true nature 

and importance of the freedom of expression.  In Kenya in Christopher Ndarathi 

Murungaru v Standard Limited [2012] eKLR it was held that the “Freedom of 

expression is one of the fundamental freedoms pertaining to the citizens as a human 

being... Freedom of expression and freedom to impart and disseminate opinions and ideas 

is a right recognised internationally and is protected not only by all democratic states but 

by International instruments as well.” 

In General Comment No. 34 (CCPR /C/GC/34) on the provisions of Article 19 of the 

ICCPR, the United Nations Human Rights Committee emphasises the close inter-linkage 

between the right to freedom of expression and the enjoyment of other rights. It observes 

at Paragraphs 2 and 3 as follows:  

“Freedom of opinion and freedom of expression are indispensable conditions for the full 

development of the person. They are essential for any society.  They constitute the 

foundation stone for every free and democratic society. The two freedoms are closely 

related, with freedom of expression providing the vehicle for the exchange and 

development of opinions. Freedom of expression is a necessary condition for the 

realization of the principles of transparency and accountability that are, in turn, essential 

for the promotion and protection of human rights.” 

 



In Uganda, in Charles Onyango-Obbo and Anor vs Attorney General [2004] UGSC 

1 it was held that the protection of the right to freedom of expression is of great 

significance to democracy. It is the bedrock of democratic governance.” Odoki CJ observed 

as follows: “Freedom of expression enables the public to receive information and ideas, 

which are essential for them to participate in their governance and protect the values of 

democratic government, on the basis of informed decisions. It promotes a market place of 

ideas. It also enables those in government or authority to be brought to public scrutiny 

and thereby hold them accountable.” 

 

In South Africa in S v Mamabolo  [2001] ZACC 17; 2001 Kriegler J emphasized the 

important place of freedom of expression when he stated as follows: “Freedom of 

expression, especially when gauged in conjunction with its accompanying fundamental 

freedoms, is of the utmost importance in the kind of open and democratic society the 

Constitution has set as our aspirational norm.  Having regard to our recent past of thought 

control, censorship and enforced conformity to governmental theories, freedom of 

expression — the free and open exchange of ideas — is no less important than it is in the 

United States of America.  It could actually be contended with much force that the public 

interest in the open market-place of ideas is all the more important to us in this country 

because our democracy is not yet firmly established and must feel its way.  Therefore we 

should be particularly astute to outlaw any form of thought-control, however respectably 

dressed.”  

Also in South African National Defence Union v Minister of  Defence [2007] ZACC 10 

it was held that the freedom of expression lies at the heart of a democracy.  It is valuable 

for many reasons, including its instrumental function as a guarantor of democracy, its 

implicit recognition and protection of the moral agency of individuals in our society and its 



facilitation of the search for truth by individuals and society generally.  The Constitution 

recognises that individuals in our society need to be able to hear, form and express 

opinions and views freely on a wide range of matters...The rights implicitly recognise the 

importance, both for a democratic society and for individuals personally, of the ability to 

form and express opinions, whether individually or collectively, even where those views 

are controversial.  The corollary of the freedom of expression and its related rights is 

tolerance by society of different views.  Tolerance, of course, does not require approbation 

of a particular view.  In essence, it requires the acceptance of the public airing of 

disagreements and the refusal to silence unpopular views.” 

In India starting from the early case of Romesh Thappar v State of Madras, [1950] 

S.C.R. 594 at 602 the Supreme Court stated that freedom of speech lay at the 

foundation of all democratic organizations. Similarly, in Sakal Papers (P) Ltd v Union of 

India [1962] 3 S.C.R. 842 at 866, the same Court said that freedom of speech and 

expression of opinion is of paramount importance under a democratic constitution which 

envisages changes in the composition of legislatures and governments and must be 

preserved.  

In a separate concurring judgement Beg J. said, in Bennett Coleman v Union of India 

[1973] 2 S.C.R. 757 at 829, that the freedom of speech and of the press is the Ark of 

the Covenant of Democracy because public criticism is essential to the working of its 

institutions...That free expression is necessary: (1) for individual fulfilment, (2) for 

attainment of truth (3) for participation by the members in political or social decision 

making and (4) for maintaining the balance between stability and change in society... In 

the traditional theory, freedom of expression is not only an individual good, but a social 

good...The crucial point is not that freedom of expression is politically useful but that it is 

indispensable to the operation of a democratic system. In a democracy the premise is that 



people are both the governors and the governed.” 

Equally, in S. Khushboo v Kanniamal [2010] 5 SCC 600at 29 the Court stated, at 

paragraph 45, that the importance of freedom of speech and expression though not 

absolute was necessary as “we need to tolerate unpopular views”. This right requires the 

free flow of opinions and ideas essential to sustain the collective life of the citizenry. While 

an informed citizenry is a pre-condition for meaningful governance, the culture of open 

dialogue is generally of great societal importance.  

In the United States of America the "market place of ideas" concept has permeated 

American Law and was captured in the felicitous words of Justice Holmes in his famous 

dissent in Abrams v United States [1919] 250 US 616 thus: "But when men have 

realized that time has upset many fighting faiths, they may come to believe even more 

than they believe the very foundations of their own conduct that the ultimate good desired 

is better reached by free trade in ideas-that the best test of truth is the power of thought 

to get itself accepted in the competition of the market, and that truth is the only ground 

upon which their wishes safely can be carried out. That at any rate is the theory of our 

Constitution."  

Justice Brandeis in his famous concurring judgement in Whitney v California, 71 L. Ed. 

1095 said:  

"Those who won our independence believed that the final end of the state was 

to make men free to develop their faculties, and that in its government the 

deliberative forces should prevail over the arbitrary. They valued liberty both as 

an end and as a means. They believed liberty to be the secret of happiness and 

courage to be the secret of liberty. They believed that freedom to think as you 

will and to speak as you think are means indispensable to the discovery and 



spread of political truth; that without free speech and assembly discussion 

would be futile; that with them, discussion affords ordinarily adequate 

protection against the dissemination of noxious doctrine; that the greatest 

menace to freedom is an inert people; that public discussion is a political duty; 

and that this should be a fundamental principle of the American government.  

They recognized the risks to which all human institutions are subject. But they 

knew that order cannot be secured merely through fear of punishment for its 

infraction; that it is hazardous to discourage thought, hope and imagination; 

that fear breeds repression; that repression breeds hate; that hate menaces 

stable government; that the path of safety lies in the opportunity to discuss 

freely supposed grievances and proposed remedies; and that the fitting remedy 

for evil counsels is good ones. 

Believing in the power of reason as applied through public discussion, they 

eschewed silence coerced by law-the argument of force in its worst form.-

Recognizing the occasional tyrannies of governing majorities, they amended the 

Constitution so that free speech and assembly should be guaranteed.” 

In this regard, the observations of Justice Jackson in American Communications 

Association v Douds, 94 L. Ed. 925 are apposite: "Our Constitution relies on our 

electorate's complete ideological freedom to nourish independent and responsible 

intelligence and preserve our democracy from that submissiveness, timidity and herd-

mindedness of the masses which would foster a tyranny of mediocrity... Thought control is 

a copyright of totalitarianism, and we have no claim to it. It is not the function of our 

Government to keep the citizen from falling into error; it is the function of the citizen to 

keep the Government from falling into error. We could justify any censorship only when 

the censors are better shielded against error than the censored."  



In  Canada, in R v Sharpe [2001] 1 SCR 45 at 21-23 it was held that 

“Among the most fundamental rights possessed by Canadians is freedom of 

expression. It makes possible our liberty, our creativity and our democracy. It does 

this by protecting not only “good” and popular expression, but also unpopular or 

even offensive expression. The right to freedom of expression rests on the conviction 

that the best route to truth, individual flourishing and peaceful coexistence in a 

heterogeneous society in which people hold divergent and conflicting beliefs lies in 

the free flow of ideas and images. If we do not like an idea or an image, we are free 

to argue against it or simply turn away. But, absent some constitutionally adequate 

justification, we cannot forbid a person from expressing it... Because of the 

importance of the guarantee of free expression, however, any attempt to restrict the 

right must be subjected to the most careful scrutiny... the values underlying the right 

to free expression include individual self-fulfilment, finding the truth through the 

open exchange of ideas, and the political discourse fundamental to democracy. While 

some types of expression, like political expression, lie closer to the core of the 

guarantee than others, all are vital to a free and democratic society. The guarantee 

ensure[s] that everyone can manifest their thoughts, opinions, beliefs, indeed all 

expressions of the heart and mind, however unpopular, distasteful or contrary to the 

mainstream. Such protection is ... fundamental because in a free, pluralistic and 

democratic society we prize a diversity of ideas and opinions for their inherent value 

both to the community and to the individual. Free expression is “the matrix, the 

indispensable condition, of nearly every other form of freedom”  

 

In conclusion, the freedom of expression is a right that is essential to the enjoyment of 

other rights, for implicit in it is the right to receive information on the basis of which one 



can make decisions and choices. It is befitting to borrow from the words of Ronald 

Dworkin in Freedom’s Law (1996) 200 cited in Iain Currie & Johan de Waal’s  Bill of 

Rights Handbook, page 360: 

“(F)reedom of speech is valuable, not just in virtue of the consequences it has, but 

because it is an essential and ‘constitutive’ feature of a just political society that 

government treat all its adult members … as responsible moral agents.  That requirement 

has two dimensions. First, morally responsible people insist on making up their own minds 

what is good or bad in life or in politics, or what is true and false in matters of justice or 

faith. Government insults its citizens, and denies their moral responsibility, when it decrees 

that they cannot be trusted to head opinions that might persuade them to dangerous or 

offensive convictions.  

We retain our dignity, as individuals, only by insisting that no one – no official and no 

majority – has the right to withhold an opinion from us on the ground that we are not fit 

to hear and consider it.” 

 

(b) The importance of the purpose of the limitation 

The next inquiry is to consider the objective and purpose of the impugned provisions of 

the Act. The First Respondent feels that the section is important to protect the reputation 

of others. While the Second Respondent did not depose to the objects and purpose of 

section 29. However, the long title to the Act betrays its true purpose: to provide for the 

establishment of the Communications Commission of Kenya; to facilitate the development 

of the information and communications sector (including broadcasting, multimedia, 

telecommunications and postal services) and electronic commerce; to provide for the 

transfer of the functions, powers, assets and liabilities of the Kenya Posts and 

Telecommunication Corporation to the Commission, the Telcom Kenya Limited and the 



Postal Corporation of Kenya for connected purposes.  

 

Logically, the purpose of the limitation in Section 29 must therefore be to facilitate the 

development of the information and communications sector particularly  

telecommunications services. Indeed Part III of the Act under which Section 29 falls is 

tellingly entitled Telecommunication Services. 

 

It cannot be disputed that the development of the information and communications sector 

(including broadcasting, multimedia, telecommunications and postal services) and 

electronic commerce is an important purpose. All the same, the State must maintain the 

delicate balance between protecting the fundamental rights of citizens and protecting 

them from the improper use of telecommunication systems to purvey the kind of 

messages which would fall under the four grounds in Article 33(2). 

  

Human rights is a national value and principle of governance and the state cannot sacrifice 

the freedom of expression at the altar of the development of the telecommunications 

sector. Ultimately, the objective to be served by the limitation in the circumstances is not 

sufficiently important to warrant overriding a constitutionally protected right or freedom. 

One may ask: In what way is the limiting freedom of expression by prohibiting the sending 

of certain messages a standard that is clear and bears a rational nexus with the 

development of the information and communications sector (including broadcasting, 

multimedia, telecommunications and postal services) and electronic commerce? 

 

Accordingly, the State has not in the circumstances discharged its obligation to satisfy the 

Court that the limitations it has imposed in the legislation under consideration is justified 



by the realities it is confronted with, and that they have a rational nexus with the purpose 

they are intended to meet. Coalition for Reform and Democracy (CORD)(supra)  at 

276 

(c) The Nature and Extent of the Limitation  

As submitted by the Petitioner, the section uses very broad terms, such as “grossly 

offensive, indecent, obscene, menacing, causing annoyance, inconvenience or needless 

anxiety” which are not defined in the section or anywhere else in the statute. The haziness 

of the definition means the section is left to subjective interpretation, misinterpretation 

and abuse in determining criminal offences. Likewise, a reasonable person is left to guess 

at what conduct is prohibited under Section 29 of the statute.   

 

In the same way, Section 29(a) does not provide any ascertainable standard of guilt to 

protect against arbitrary enforcement as there is no indication of a mens rea. The net is 

cast so wide that innocent persons are caught up as well. As a result, the public's right to 

know, the market place of ideas is directly affected by Section 29 as the net is cast very 

wide and all kinds of messages which may be sent over a licensed communication system 

are roped in.  

 

Section 29 very clearly has a chilling effect on the freedom of speech and expression of 

the citizenry of Kenya at large in that such speech or expression is directly curbed by the 

creation of the offence contained in Section 29.  

 

Clearly, the Section fails the Second limb of the Oakes test. The State has failed to show 

the nature and extent of the limitation to be reasonable or demonstrably justified. To 

begin with, Section 29 does not meet the requirement to be fair and unarbitrary, carefully 



designed to achieve the objective in question and rationally connected to that objective. In 

addition, Section 29 impairs the right in question beyond what is necessary and for this 

does not bear a proportionality between its chilling effect on speech and the objective of 

the Act. The severe deleterious effects of Section 29 on the freedom of expression go 

beyond the importance of the the Section which is to develop telecommunication services.   

 

(d) The need to ensure that the enjoyment of rights and fundamental freedoms 

by any individual does not prejudice the rights and fundamental freedoms of 

others 

The freedom of expression is not absolute. Rather, the law requires a delicate balance 

between the freedom of expression and the the rights and fundamental freedoms of 

others. For this reason, hate speech, incitement to violence and other forms of expression 

are excluded from the ambit of protection of Article 33(2) and are not defined by the 

Constitution. Because of the deleterious effects of propaganda for war, incitement to  

violence, hate speech and advocacy for hatred sanctions are imposed on such conduct 

through criminal law. Chirau Ali Mwakwere v Robert M. Mabera [2012] eKLR. 

 

Further, Article 33(3) provides that in the exercise of the right to freedom of expression, 

every person shall respect the rights and reputation of others. Consequently, Parliament 

has enacted the Defamation Act, Cap 36 to consolidate and amend the Statute law 

relating to libel, other than criminal libel, slander and other malicious falsehoods and for 

connected purposes.    

 

To criminalise matters that have a civil remedy in defamation would have a chilling effect 

on the exercise of freedom of expression and would consequently have a deleterious 

effect on the right of the public to information. Indeed, it has been recognised that the 



application of criminal law in defamation matters should be confined to the most serious 

cases which involve hate speech or incitement to violence. See Coalition for Reform 

and Democracy (CORD) (supra) at 278  citing African Court of Human Rights in 

Re Lohe Issa Konate v Burkina Faso Application No. 004/2013. 

 

Similarly, the National Cohesion and Integration Act, 2008 is meant to encourage national 

cohesion and integration by outlawing discrimination on ethnic grounds, to provide for the 

establishment, powers and functions of the National Cohesion and Integration Commission 

and for connected purposes. 

 

Likewise, section 44 of the Penal Code, Cap 63 prohibits every person from promoting 

warlike undertaking; propaganda for war which is unprotected by the Constitution, could 

be prosecuted under this section. Section 96 further criminalizes speech which constitutes 

incitement to violence and disobedience of the law. 

 

In conclusion it emerges that the need to ensure that the enjoyment of rights and 

fundamental freedoms by any individual does not prejudice the rights and fundamental 

freedoms of others is provided for in other laws aside of Section 29 and that in fact 

Section 29 has very little to do with the balancing act. 

 

(e) The relation between the limitation and its purpose 

The Second part of the Oakes test requires the party invoking a limitation to show the 

means to be reasonable and demonstrably justified. This involves a form of proportionality 

test involving three important components. To begin, the measures must be fair and not 

arbitrary, carefully designed to achieve the objective in question and rationally connected 

to that objective. In addition, the means should impair the right in question as little as 



possible. Lastly, there must be a proportionality between the effects of the limiting 

measure and the objective. The more severe the deleterious effects of a measure, the 

more important the objective must be.  

As already demonstrated, the measures employed is unfair and  arbitrary. The haziness of 

the definition means the section is left to subjective interpretation, misinterpretation and 

abuse in determining criminal offences. The Section casts the net too wide and cannot be 

said to have been carefully designed to achieve the objective in question or to bear any 

rational connection to the objective of facilitating the development of the 

telecommunications sector. In addition, Section 29 has a chilling effect and impairs the  

freedom of expression beyond what is necessary. Consequently, there is no proportionality 

between the deleterious effects of Section 29 and the stated objective.  

(f)  Whether there are less restrictive means to achieve the purpose 

Having found that the provisions of Section 29 are unconstitutional for being too vague 

and imprecise, and for not having any rational nexus with the intended purpose, the 

question whether there are less restrictive means of achieving the intended purpose 

cannot in the circumstances arise. Coalition for Reform and Democracy (CORD) 

(supra)  

 

COSTS 

The Petitioner prayed that each party bears its costs in this petition brought partly in the 

public interest and in view of the subject matter. The Second Respondent however urged 

the Court to dismiss the Petition with costs.  

 

The Petition as urged by the Petitioner raises pertinent and far-reaching questions 

relatable primarily to the freedom of expression. As a result, the petition advances a 



legitimate public interest although it was filed by the individual Petitioner who moved the 

Court in his own right. The constitutional issues raised are of a public nature taking into 

account that the freedom of expression is of the greatest importance to the entire nation, 

especially in a constitutional democracy like ours. Indeed the Petitioner deposed in his 

affidavit that he had brought the Petition partly in the public interest. 

 

Besides, this is a unique case, coming at a crucial historical moment in the life of the new 

Kenyan State defined by the Constitution of Kenya, 2010 over which the Court has a vital 

oversight role. Indeed this Court should be appreciative of those who chose to come 

before it at this moment, affording it an opportunity to pronounce itself on constitutional 

questions of special moment. Raila Odinga v The Independent Electoral and 

Boundaries Commission [2013] eKLR;  

This is a clear case for each party to bear their own costs as the Petition raised matters of 

public interest and sought for the enforcement of the freedom of expression, which is the 

matrix, the indispensable condition of nearly every other form of freedom. Jasbir Singh 

Rai v Tarlochan Singh Rai [2014] eKLR; Harun Mwau v Attorney General  [2012] 

eKLR;  

 

CONCLUSION 

In conclusion the Petitioner urges the Court to allow the Petition and to grant his prayers, 

as per the Petition, for: 

(a) A declaration that section 29 of the Kenya Information and Communication Act,  Cap 

 411A is unconstitutional and invalid for unjustifiably violating Article 33 and 

 50(2)(n) of the Constitution; 

 
(b)  A declaration that the continued enforcement of Section 29 by the Second 



 Respondent against the Petitioner, violates the Bill of Rights and therefore 

 militates against the public interest, the interest of the administration of justice  and 

 constitutes an abuse of the legal process;  

  
(c) Flowing from prayer (b), an injunction barring the Second Respondent from 

 carrying on with the prosecution of the Petitioner in the proceedings in Milimani 

 Criminal Case Number 610 of 2015;  

 
(d) An order that each party bears its costs in this petition brought partly in the public 

 interest petition and in view of the subject matter 

 

Dated at Nairobi this   day of              2015 

                     GEOFFREY ANDARE
               PETITIONER  
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